WILLIAM J. SCOTT

ATTORNEY GENERAL
STATE OF ILLINOIS
500 SOUTH SECOND STREET

SPRINGFIELD
62706

February 27, 1975

FILE NO. S-873 \\
TAXATION:

County Collector Distribution of
Proceeds of Sale of Real Estate

which was Acquired by COunty
Tax Sale

Honorable Howard L. Ho
State's Attorney, Jacksgn Count
Courthouse

Murphysboro, Illinois

Dear Mr. Hood:

I

"I as been Prgught to the attention of my
offi e Lounty Treasurer of Jackson
Co special tax sale deposit has

been malnhtained by that office for several
years.

This deposit of funds apparently accumulated
“from a 'County property sale' held by the

Jackson County Board. The property sold was

forfeited real estate from several of the
annual tax sales held by the Treasurer's
office to dispose of delinguent real estate
taxes (Ch. 120, Section 705 et seq.).
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Apparently, the County was issued a Tax Certi-
ficate of Purchase for each parcel and subse-
quently petitioned for tax deeds pursuant to
Chapter 120, Section 744 et seqg. The afore-~
nentioned sale was held shortly after receiv-
xng the tax deeds.

Specifically my questions are:

1. 1Is the County Treasurer and Collector
required to distribute the funds derived
from the 'property sale' to the various
County taxing units?

2. 1f so, is the distribution in the same
ratic as existed for the taxing bodies for
the year in which the property was forfeited
or the year in which the property was sold?
3. 1If the answer to.quéation one (1) is no,
then do the funds go into the County's Gen-
eral Pund?"

Under the Revenue Act of 1939 (Ill. Rev. Stat. 1973,
ch, 120, par. 482 et seq.), the county collector is authorigzed,
pursuant to section 225 of said ARct (Ill. Rev. Stat. 1973, ch.
120, par. 706), to make application for the sale of lands for
delinquent taxes. Such sale is edmmcnly referred to as the
annual tax sale. Every tract or lot offersd at public sale
and not s0ld for want of bidders is forfeited to the State of

Illinois unless released from sale by withdrawal frcm'collec—

tion. (Xll1. Rev. Stat. 1973, ch. 120, par., 727.) Forfeiture
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merely means that the property becomes liable to cerxtain cqliec-
tion methods.

Section 2164 of the Revenue Act of 1939 (Ill. Rev,
Stat. 1973, ch. 120, par. 6974, as amended by Public Act 78-11#8,

se¢, 50), provides:

"Whenever any tract of land or lot is offered
for sale under any of the provisions of this Act,
the County Board of the County in which the same
is located, in its discretion, may bid therefor,
in_the name of the said County as trustee for all
taxing districts, including the State, having an
intereat in the taxes or special assessments for

the nonpayment of which said tract of land or lot
is sold. The presiding officer of the county

board, with the advice and consent of the County
Board, may appoint some officer or person to
attend such sales and bid on its behalf. 7The
County shall apply on the bid the unpaid taxes
and special assessments due upon the tract of
land or lot and no cash need be paid. The County
shall take all steps necessary to acquire title
to the tracts of land or lots so purchased and
may manage and operate the property so acquired.
When a county, or other taxing district within
the county, is a petitioner for a tax deed no
filing fee shall be regquired on the petition and
the county as tax creditor and as trustee for
other tax creditors, or other taxing districte
within the county shall not be regquired to allaege
and prove that all taxes and special assessments
which become due and payable after the sale to
the county have been paid. The lien of taxes

and special assessments which become due and
payable after a sale to a county shall merge in.
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the fee title of the county, or other taxing
district within the county, on the issuance of
a deed and guch taxes and special assessnents
together with the taxes and special assessments
included in the tax sale to the county shall
share pro rata in the proceeds of the sale of
the property by thae county.

The County may gell or assign the tracts of

d_or lots so acquired, or the certificate of
purchase thereto, and the proceeds of said sale
or assicnment shall be distributed to the taxing
districtas, including the State of Illinois, in
proportion to their respective interests therein.

At annual tax sales puraswant to the provi-
sions of Section 225 of this Act, a County may
bid only in the absence of other bidders.® (B~
phasis added.)

Thus, the county‘may purchase any tract of land offered for sale
under any of the provisions of the Act, may petition for tax
deeds, and may sell or assign the tracts of land 80 acgquired.

As indicated in your letter, the property in question
was offered for aale'at the annual tax sale and subseguently
. forfeited. The county then acquired tax deads to the property
and, shortly thereafter, a sale was held. Therefore, in regard
to your first question, it is my understanding that the "pro-
perty sale”, to which you refer, is a sale held pursuant to sec~

tion 2164 of the Revenue Act of 1939, supra.
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Your first question is answered Ey the express lan-
guage of section 2164 of the Revenue Act of 1939, supra, under
which the proceeds from property soldupursuant to said section
must be distributed to all taxing districts, including the State,
having an interést in the taxes or special assessments for the
nénpayment of which said tract of land or lot is sold. 1962 Op.
Atty. Gen., 263.

In regard to your second question, section 2164 of
the Act, supra, specifically provides that the proceeds shall
‘be distributed to the taxing districts, including the State of
Illinois, "in proportion to their respectivé‘intérests therein®.
It is thexefore'neceasaryvto ascertain the interests of the
various taxing districts for purposes of the distribution of
proceeds pursuant to section 2164 of the Act.

As to taxing districts other than the county, it is
my opinion, for the reasons which tollow, that the interest of
8aid districts is in the principal amount of levied taxes and
special assessments. S5uch a construction is supported by the

context of the word “taxes" in section 2164 of the Act,
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Section 1 of the Act (Ill. Rev. Stat. 1973, ch. 120,
par. 482) sets forth a general definition for the word “taxes®
by providing in pertinent part:

*8 1. The words and phrases following,
vhensver used in this Act, shall be construed
to include in their meaning the definitions set
opposite the same in this Section, whenever it
shall be necessary to the proper construction

of this 2act,
®* & »

(11) Tax — Taxes — Any tax, special
assessments or costs, interest or penalty
imposed upon property.

* - » 9

Hnwave;, the word “taxes”, wharaverAit appears in section 2164,
is used in conjunction with the phrase “special assessments” 8o
as to indicate the use of that word to mean the principal amount
uf levied taxes. |

For example, said section expressly provides that the
county may bid in its own name as trustee for all taxing dis-
tricts having an “interest in the taxes or special assessments”
for the nonpayment of which said tract of land or lot is sold.
Thus, the interest of a taxing district, other than the county;

is in the taxes and special assessments levied on its behalf and

not penalties, interest or costs.
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Moreover, such a construction is in accord with the
case of Pegple v. Mash, 364 Ill. 224, 1In that case, a gquestion
arose as to the meaning of statutory language, now contained in
section 224 of thp Revenue Act of 1939 (Ill. Rev. Stat, 1973,
ch. 120, par. 705), which fixed the rate of interest on due and
unpaid taxes and further provided that all nudh collections on
account of intéreat shall de pai& into the county treasury to
be used for county purposes. The court held that the phrase
“all such collections on account of interest® must be construed
to cover the intereat gnﬁ penalties collected, both before and
atter forfeiture, so that all such amounts must go into ﬁhe
county tréaaury; |

More importantly, for taxing districts other than the
county, the court further noted, in dictum, thag a consideration
of the statutes concerned with the distribution of tax monies
demonstrated a clear legislative intent that only the principal
of the tax levied is to be distributed to the various taxing
bodies other than the county. While this statement was dictum,
it is entitled to consideration since it is particularly rele-

vant to your guestion.
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’The county, as a taxing district, clearly has an in-
taiast in the principal amount of taxes levied on its behalf,
The only question is whether penalties, interest and costs must
be taken into account as part of the county's interest for pur-
poses of determining its proéortiqnato'ahare of the proceeds.

It should be noted that the interest referred to here is not
true interest but rather a penalty on unpaid taxes. pPeople ex rel.
Johnson v. Peacock, 98 Ill. 172.

Nash, supra, specifically dealt with the question of
interest. While the question actually decided in that case was
whether penalties collected after forfeiture were to be paid to
the county, ii was apparently conceded by both parties to the
- case that collected.interest'ox penalties prior to forfeiture
belong exclusively to the county. The statutory language at
- issue in gggg.has.ﬁoﬁ been changed since that case was decided.
Section 224 of the Revenue Act of 1938, supra, provides in per-
tinent part:

| "§ 224. BExcept as herein otherﬁisa provided

for counties containing 1,000,000 or more inhabi-

tants, * * * al]l real estate upon which the first

installment of taxes for years subseguent to the
year 1950 remains unpaid on the first day of June
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annually shall be deemed delinquent as to
gsuch first installment and except as may be
provided pursuant to Section 224.1, and such
unpaid first installment shall bear interest
after the first day of June annually at the
rate of 1% per month until paid or forfeited;
and all real estate upon which the second in-
stallment of taxes remains due and unpaid on
the first day of September, annually, shall
be deemed delinguent as to such second in-
stallment, and such unpaid taxes as to such
second inatallment shall bear interest after
the first day of Septembex, at the rate of
one per cant per month until paid or for-
feited. All taxes assessed upon personal
property remaining due and unpaid, shall, in
counties having a population of less than
1,000,000, bear interest after the first day
of June, annually, except that unpaid taxes
assessed upon personal property fox the year
1950, shall bear interest after the first day
of 1951, and in counties of 1,000,000 or more
population, shall bear interest after the first
day of May, at the rate of one per cent per
month until paid; parts or fractions of a
ssonth ahall be rackoned as a month. and all

Nash has not been overruled in subsequent cases. In
. People v. Kamm, 48 Iil. App. 24 447, a guit was filed to fore-
close a tax'lian on certain p:bperty. The foreclosure decree
faund that the principal of tax due totaled $266,317.65 plus

accrued penalties, interest and costs totaling $277,853.64.
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After the foreclosure sale which brought $175,000, the conaty 
trehsuret retained in the county treasury more than $100,000
for fees, commissions, penalties, interest and'costs, and dis-
tributed less than $75,000 of the $175,000 to the various taxing
bodies.'ineludinq the county. The municipalities involved filed
‘an intervening petiticn in the auit‘alieging that the distribu-~
. tion was illegal and contended that when the total amaﬁnt collect-
ed i3 not sufficient even to pay the principal of the taxes levied,
there is nothing available for interest and penalties. It was
argued on behalf of the county that the accrued penalties and
interest, as chargéd on the bocks of the county, acquire a lien;
at least equal to that of the principal of taxes, and when 5
collection is made, the amount received must be prorated on the
basis of these figures for ptinéipai of taxes and intereht and
penalties.

The court cited the language of section 224 of the
Revenue Act of 1939, supra, which provides that *all such collec-
tions on account of interest shall be paid into the county treas-
ury to be used for county purposes”. »articular'amﬁhasis was
placed on the fact that the language refers to "collections” and

not mere bookkeeping accruals.
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In discussing the Nash case, the court noted that the
holding in that case only applied to “collections" on account pf
interest. It wﬁg further noted that neither the ggggicaae nor
any other case supported the view that the amount to be paid |
into the county treasury is to be b#ssﬁ on the accrued interest
and'penalties as shown by the books aven though none of these
additional amOunts‘have‘hean realiged by aﬁy type of collection.

- Accordingly, the court held that, apart from the county's
own tax levy and the compensation for services fixed by law, the
only additional sums due and payable to the county treasury nust
be collected over and above the principal of levied taxes, and
if there is no excess, then there is nothing more to be paid to
the county treasury. In addition,.thare was dictum to the uf:ect
that, when collectiéns by foreclosure 6£ tax liens suffice to
pay fees and commissions of county officers and all levied taxa#.
any excess remaining goes tb the county.

Your letter does not indicata whether the proceeds of'
 sale exceeded the principal amount of-leviea taxes, It is there-
fore aasumed. for purposea of this opinion, that the procesds of

sale were less than the ﬁrincipal amount of levied taxes.
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The holdings of Nash and Kamm did not concern the pro-
blem of costs. People v. Anderson, 380 Ill. 158, specifically
dealt with the problém of costs where property is sold at a fore~
closure sale for lees than the principal amount of ievied taxes,
penalties, interest and costs. 1In that case, the total delinquen~-
¢y for both general taxes and special assessments éaa $63,833.06,
The sale price at the foreclosure sale was $3,553. Costs of the
foreclosure proceeding in the sum of $228.38 were deducted from
the sale price. 1In addition, costs and redemption fees for prior
years' tax sales amounting to $2,275.40 were also deducted from
the amnunt_of the sale. The remaining balance of $1,049.22 was
distributed pro rata to the various taxing districts.

As to cost§ for previous years' tax sales, the court
concluded that there was no statutory provision which authorized
such costs to be deducted from the amount of money realized in
the foreclosure sale. 1In this connection, the court'atated at
pages 169, 170: |

| “# * * To allow the previous costs to be

deducted from the amount of money realized

in the foreclosure sale would violate not

only the provision of the statute for the

pro rata distribution of the funds realized
from such sale, but would also permit the
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lien of the county to be superior to the lien
of the other taxing bodies, for we have fre~
guently held that fees earned by county officers
belong to the county. (Jones v. O'Connell, 266
I1l, 443; People v, Witzeman, 268 id. 508.) Thus
by deducting from the amount of the foreclosure
sale the costs accruing in the previous tax
sales would give a priority to the county over
the other taxing bodies by the amounts earned
from the county clerk and the county collector.

It is anticipated that if a foreclosure of
a tax lien is sought under the statute the sale
of the property may realize less than the full
amount of tax, interest, penalties and costs
accruing against each several tract. (French v,
Toman, 375 Ill. 389.) With the statute clear
that the lien to be foreclosed. is one which in-
cludes the amount of the tax as well as the
amount of the costs, and the provision that the
amount realized must be distributed pro rata,
it is apparent the legislature never intended
there should be built up a prior lien for costs
incurred in previous tax sales, which could
easily consume the entire amount realized from

the asale.
* & & W

The court went on to make the general statement that,
since the entire amount due for taxga; costs and penalties is
considered as one lien, the amount of costs may only participate
in the sum realized on the same pro rata basis as other taxing

bodies. The actual decision, however, was a reversal of that

portion of the decree which allowed the collector to recover
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costs and redemption fees assessed upon prior tax sales of the
same property. The portion of the decree which allowed the
collector to deduct, prior to distrihuticn, the costs of the
immediate foreclosure proceeding was allowed to stand.

In andarsog, it was not made clear how costs of pre~
vious year#' tax salea_éxe distinguishable irom costs of the

izmediate foreclosure proceeding. The Kamm court cited the

Anderson case and its discussion of costs but expressed doubt
as to 1tsimaaning. In any event, the facts contained in your
letter do not indicate what, if any, costs were involved in the
sale therein described and when said costs accrued. Therefore.}
no opinion is expressed as to the problem of ¢osts in the context’
of the distribution of the proceeds of a sale held pursuant to
section 216d of the Act.

You ask whether the ratio for purpbses of distribution
is that which existed in the year of forfeiture or that which
existed in the year of sale. The year in which th@ forfeiture,
foreclosure, or sale occurred is irrelevant in determining the
ratio for distribution. Section 216 of the Revenue Act of 1939

(11l. Rev. Stat. 1973, ch. 120, par. 697) provides that the taxes
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that may accrue upon real property shall be a prior and first
lien upon such property from and including the first day of
January in the year in which the taxes are levied until the
same are paid or until the propexty is sold pursuant to any of
the provisions of the Act. Said section further provides in
pertinent part:

# & * In proceedings to foreclose the tax

lien on any real property, or in petitions

to enforce the same, the amount due on the

collector's books against the said property

shall be prima facie evidence of the amount

of taxes against the said real property.®

Section 222 of the Revenue Act of 1939 (Ill. Rev. Stat.
1973, ch. 120, par. 703) provides:

"§ 222. 1If the tax or assessment on pro-

perty liable to taxation is prevented from

being collected for any year or years, by

reason of any omission, erroneous proceeding

or other cause, the amount of such tax or

assesament which such property should have

paid may be added to the tax on such property

for any subseguent year, in separate columns

designating the year or years."
Thus, the years for which the taxes and special assessments are
not paid and the principal amount of taxes and special assess~
ments accrued in those years is controlling in fixing the dis-

tribution ratio.
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It should be noted that, while neither Nash nor Xamm
arose under section 2164 of the Revenue Act of 1939, both cases
invblvéd‘tha distridbution of ptocaaés_oﬁ a sale under said act
and the interest of tha.varioua taxing districts in said proceeds.
Béth Nash and Kamm are therefore pertinent to the question of the
distributibn of the proceeds of sale pursuant to section 2164 of
ﬁhe Act, |

Since'it is assumed that-the pracead# of sale were less
than the principﬁl amount of levied taxes, Xampm would appear to
be controlling as to the county. Under gggg. interest or penal;
ties would ﬁot be takeﬁ into account in determining the county's
proporticnate share on the ground that, where the proceeds of
sale are less than the principal amount of levied taxes, nothing
has been ”coliectad” as interest or penalties. The proportionate
share of the proceeds for the county és a taxing dist#ict would
be based on the principal amount of taxes levied on its behalf
and the compensation for services fixed by law. Since the facts
in your letter 4o not indicate whether there were any <osts, no
opinion is expressed as to whethervcoats would be taken into

account in determining the county's share of the proceeds of a
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sale held pursuant to section 2164 of the Act where such proceeds
are lass than the principal amount of levied taxés.

‘As to taxing districts other than the county, the pro-
portionate share of the proceeds for said taxing districts would
be based on the p:incipal amouht of taxes and special assessments
levied on behalf of said bodies. .Ingereat, penalties, and costs
would not be takenvinto account in deiurmlning the propartionaie
share of taxing districts other than the county in the proceeds

'of a sale pursuant to section 216d of the Act.

Very truly yours,

ATTORNEY GENERAL




